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Inited States De;mrtmf‘nt of th - Interior

OIFICYE QF TIE SECRETARY
VIASHINGTON, DO 20256

Novamnbey 22, 1376
Memoranduwn
TOo: Amb«tssador T. V. Lesrson, Chairnsmn, NSC Interagency

Task ¥Force on the Law of the Sc¢, Department of Svate

From: < Leigh S. Ratiner, Adminis strator, Ocean Mining
¢ Administration Wg,t,ixquqﬁiyk

Subject: Draft Options Paper fFor Administ: :
on Ocean Mining Legislation

tion Position

i

In response to your request at the Novewber 16 xccutive
Group meeting, this memorandum sects forth “he Interior
Department's views on State Deparvtment's draft opt.ions
Paper concerning ocean mining legislation.

Introductory Discussion

Recognizing that the NSC has requested a 1 per a(mrtsslng
only the narrow gquestion of an Administireti ion POSItLON on
ocean mining legislation, we helieve never.leless that it 5e
extremely important for the introductory = .ction of +the DPaDer
to provide background on the full range of problems involv:.d
in this decision. The background necttou, therefcre, shouid
explain the key strategic difficulty in Co mittee I--the
perceptions of the developing COUPfriOSwwhulﬂh was elaborabed
in some detail in the U.S. Delegation's re nort from the last
ession. It should also describe the relstionship of the
Committee I negotiations to the rest of +h o Conference,
including a list of other national law of tho sea objectives

Second, the introductory materis! must incinde a oloar

Sic o
nent of our national interests in the dove: opment. of a
domestic ocean mining xugunllnvy The diﬁilbﬁl@ﬂ of the
status of commercial ocean mining activiiti s now contained
in the State Department draft is hiahly :i_.:“:.dcqu(ua becavse

Ja

it does not provide the reader with a conroahensive under-—-

ooy, Not referred to DOI. Waiver o ‘
¢ e CldSQJusad.by Ym,Newl i,
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1116770

Copamly g

Approved For Release 2007/08/04 : CIA-RDP8OMOO165AOO1000160015-1



Approved For Release 2007/08/04 : CIA-RDP80M00165A001000160015-1
: - ' ~ - :

standing of the investment uncertainties row facing the
induatry, While there is obviouvaly some cooncy disacroomant
neevning the extent Lo which thoco wivoer Cadnties ave do

an irndn s, the pooor soas preseat Lhoe
industry’s perapective in oyder to all cocurate evaluvations
of probable industry and congressicnal sup.-ort for individual
legisiative options.

RN

E

Accordingly, the discussion should include fair presentations
of industry's arguments that legiglation :.ould resolve
investment instability arising from a) wos o nations?
interpretations of the principle of the ¢o wron heritage of
mankind, b) the absence of accesgs to spoe! iied ore deposits
upon which investments will be based unde: a .high seas
regime, and ¢) the possibility that invess .ants made now

will be inpaired through later U.S. agrect nt to a law of

the seca treaty.

Third, the introductory discussion of cont essiocnal congider-—
ations should provide the reader with a c¢o sulized history

of the Administration's relaticns with Con ress on the

iegsue of ocean mining legislation. Unless the reader is

aware of the statements we have made in tr.: past to Congress,
it will be impessible to evaluate likely congressional
reaponse to a new pogsition. In this connccotion, it would be
desirable to apprise the reader of the corjressional sentiment
reflected in the letter Lo the President i Septenber 9, 1976,
signed by 20 Senators.

Interim Policy Alternatives

A new section should he added to the Department of State
paper which would sel forth fundamental irterim policy
alternatives that have been considered for resolving the
complex of problems described in the backoround discussion.
In our view, these are the following:

-~Consider and evaluate, particulariy from a congressional
and industry perspoctive, additioral substantive con-
cesgions the U.S. might make in Committee I in order
to break the desdlock in thae negotiation.

~-Maintain firmly present U.S. positions into the next
session to demonstrate to LDC's that we have no more
flexibility.

~~Withdraw willingness to accept tha parallel systeom as

a clear gsignal that it will not poyv to await now
Administration flexibility.
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~-Attempt Lo separate the Committee X negotiation from
R .

» rest. of the Counierence, and mose to finalize &
mittee i1 and 1TILT treatyv.

~-Begin negotiationa among industrialized countries on
an interim ocean mining agrecment.

--pAdopt a new interim policy that cormmits the U.S. to
defend its high scas rights, includiing occan mining.

—cGupport ocean mining legislation.

Bach of these options should be briefly exnlained and whatever
difficulties they raise discusged. Since thé remainder of

the paper will address the question of legislation, that

issue which generated the request for the waper, i1t would be
unnecessary to include detailed pros and cons under these
fundamental strategy choices. The analysis of legislative
cptions would be totally incomplete, howeverr, unless tho
alternatives (o legislation were prescented at the forefront

of the paper.

Lon

Procedural Options on Support for Legislat

The Interior Department favors the option «of strong public
Administration support for immediale enactment of occan

mining legislation because we believe that a public position
seeking to delay passage until after the mext session 1s no
longer credible to the ianternational cowmmunity. The latter

ig a position we have adopted, and retreat:ed from, Oon previous
occasions. As a practical matter, howeve:r, we seriously

doubt that legislaliocn could be fully eneated by the May
sesaion. Therefore, we requegt thet Option 4 under the
“Options on Support of T.egislation® in ths State Department
draft include a sub-option of private Dzecutive/congressicnal
cooperation to ensure that enaéfﬁenidby Iroth housces is postponed
until the end of the spring session of the Conferonce or
passage by both houses with a delay in thae confercnce
committec.

Substantive Options

Interior doeg not believe that the substantive oplions on
legislation in the State Department papeir include all of the
viable approaches. We bhelieve this section can be vastly
inmproved by drafting several introductory paragraphs thzc
describe the various featurcs of legislattion to be considered.
As we understand it, all of the options assuvme an express
provigsion that a subsequent treaty will supersede the
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legislation. And, presuwnably, all of the eoptiong assum= an
gifective syvastem for protectirg the marine anviroonmoent. 0O
the other hond, nona §
rooource managamerni

Hte Lo provisions in legisialic
should explain thal the NSC Tesk Fovee is cefc !
appropriately experienced agencies on these matters.

The featurces which might be included in variocus approaches
and about which there may be disagreement are:

wewfistablishment of a reculatory regime that can
permanently be applied to ocean mining in the
absence of a treaty.

--Provision for exclusive rights vis-a-vis other U.S.
nationals to mine a specific site.

~~Investment protection features.

~=Delay in implementing permancnt rogulation of
commercial exploitation.

~~Express provision for a moratorium on comacrcial
exploitation.

~=-xpress provision for the provisional application
of a treaty and administrative arrangements for the
provisional pecriod.

~-Anticipation of international obligations likely
to be imposed by a treaty.

~-Provision for reciprocal recognition of similar
actions taken by other countries.

These features form a checklist upon which individual
legislative options can be composed. We are convinced {hat
the substantive options presented must be full, package
options in order to permit knowledgeable policy docisions.
The task of maximizing all of our sometimes conflicting
national objectives in legisletion will require a delicate
balance and evaluation of the totality of the approach.
Options which are being scriocusly considered, therefore, must
be sufficiently comprehensive to allow reasoned comparinon
with other approaches.
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- . SURTHTLE I -

in admLLLon fo any other optiong which may be supportoed
cencies, we requast thot the Lollowinge option oo gn-

i b
e
S I

izx biae £

&
GPUTON :  Contingency Legisiation

1. Permanency

-

Lstablish a domestic regulatory :aogime for ocex
mining cxploration and GVpJoiiatiOﬂ: the details of
rosource managoment provicions would not be inciuds
in the legislaticn, but would be prouwuigated latex in
rules and regulations.

11

o

2. ngl}"Jyg_quhls

Provide licensees with the right to mine specific
ore deposits free from any interferc-ce by other U.S.
nationals; this approach would provi.ie security of
tenure similar to exclusive property rights in the
resource, but 1s less troublesome fyom an inter-
national law standpoint, and may be i1more cosmetically
appealing to the internationaltl commn sity.

3. Investment Protection

natablish Qiihel g Government ingsurance program of
Limited liability covering only the visk that invest-
ments are substantially iwpaired as a result of U.S.
agrecment to a treaty regime, OR

Provide an obligation on the U.S. to obtain
equivalent legal rights for licensces in a treaty
regime; 1f the U.S. was unable to ohtaln grendfather
rights in the treaty for prior inveustments, liccnsees
would have a cause of action againsi the U.S. under
the ¥ifth Amendment.

4.  Delay in Implementation

Tnterim features of the bill, including issuerce of
an exploration permilt and mopitorina of operationg,
would go into effect immediately; promulgation of rules
and regulations would be delayed; explorvation permits
would only be issucd to (those few) miners who could
demonstrate that they would achieve commercial-scale
recovery by a specified date (say 1985).

AT
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5. Moraetorivm on Txploitation

Tnclude an exwnre: morna( ium o
czploitation until 19&0; this date corre RN
the time when presently active TFivmes will boe ree d}r
make large-scale capital commitments (around $500
million). A moratorium on exploitat on until 1980

A
-

to

would not deter planned commercial e .oloration activ-
itieg during that period, and would - l=o ensure that

interim investments would be limited to exploration
& ting

cogts {(around $100 wmillicn per com
any U.S. Liability under the inves
provisions.

oy e thus lim
pent protection

6. Provisional Application

Fstablish the procedure for cond ressionul approvael

of provisional application of the t: -aty; authorize
1vin adminisvrative

the Inccutive Branch to carry out oo -t

functions to ensure smooth transitic: to a provisional

regime.

7. Specific Interpnational Obligatic .o

in advancsa
ﬂn@(UlIVC e
LTy Lo ensure

fnclude no obligations on licens e
entry into force of treaty; authori..o
to take whatever measures arc Necesos

L,ﬂ

ol

anch

licensees comply with obligations uader any provisional

treaty regime that comes inte effect for the U.S.

8. Recognition of Similar Actions by Others

Authorize the conclugion of arrangements with

other countries for reciprocal recoanition of similar

rights granted their nationals.

PROS ¢

~=~Is sufficiently serious to convinve LDC's that we

are prepared to proceed with ocean uvnrﬁf i the
absence of a treaty because it provides Lor hhig
contingency in its:

a) permanent regulatory regime; lcgislation which
cerim donestic
aining loeveroge

establiches only a tenporary, i
system would perpetuate LDC boar

because it would show that we arye stily reluctant

to have exploitation occur without a tveaty.
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1) tocwpro atlnq States provisions. since krnowledgo-

able DO e that o oo ovted dncuatris i
country (,[);, oneh Lo ocean minic o yepresonts &
truly wials rnstive tooen 0 tresty,

2) investment protection features, which will be
understood asg indispensable to « full-fledged
development effort by U.S. companies.

A the same time, it avoids the chsrge by other
countries that wo aw«a;vweemuwﬁiﬂg Lite negotintions
hecause of its proviusions for:

a) a moratorium on commercial explcitation until
1980, which clearly gives the Conference time to
reach a.gu<CLosfu1 result; altheugh many LDC's
will recognize that cxploitation cannot begin
until the 1980's anyway, the woratorium will
assist moderates in toning down Croup of 77
reaction to U.S5. legislation.

b) delayed implementation of the posrmanent resource
management featurces; since the Bill would contain
no detailed regulatory provisions and rales and
regulations would not be promuigated until 19€0,
we can Jegitimately present the action as not in
any way influencing the substance of the negotie -
tions during the interim period.

¢) limitation on issuing exploration permits to those
few serious commercial ventures: this provigion
can be presented as manifesting considerable U.S.
restraint.

d) noninterference, rather than exclusive prnpcr“y
rights; formulation of the rights granted in
terms of nonintericrence by U.S. nationals avoids
claims that we are appropriating the common
heritage of mankind.

¢} express provigion for the contingency that a

treaty is successiully concluded and provisions] ty
applied, which demonstrates that we are placing
cqual emphasis on a Confer rence success as on a
failure.
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‘:"y asceur ity of

-1t gives U.S. ocean miners necess:

re thoough an gt to owane thoic proforced
deposits, Ireo from d ;1‘ erforence oo IJ,;S¥GK, retionsin
and nationals of rod rocating & 25y howevey, this

P W P S
right is not a properiy right in ti 2 deep scabed or
regources and therefore is less su. ceptible to keing
expanded by other nations to tell;w)rial status.

-=lither limited insurance coverage c:x a guar :ntoo o
grandLather righte will ranove the wog tant
obstacle to investment stabllity~~{ Lo : that
the LOS treaty will impair prior 1pwestmcnt

a) under the insurance option, U.S. liability would
be limited prior to 1980 (the period in a treaty
will either be concluded or not) to exploration
expenditures (around $100 per cowmpany for perheps
four licensees); morcover, liability can be
further limited by requirements of private insurance
market participation, reasonable premiuns and
deductions for remaining commercial value of
investment; the U.S. has established a myriad of
Government-cponsored insurance programs, and this
approach would not create undesirable piecedents.

b) under the grandfather rights opiion, Tichility
would only arise after & judicial determination
on & Constitutional claim under the Fifirh Amend-
ment; morcover, possible liability would also be
limited as a practical matter to exploration
costs; finally, provision for some form of grand-
father right" in the treaty has already been
discussed in the negotiations (ltey LDC Leaders
are not adverse to the concept), and legislating
this requirement would give us sufficient
bargaining leverage to satisfy this obioctive.

CONS ¢

ceBeteblishment of a permanent regolatory systoem, aver
i delayed in imp]emontwtion, risks overly adversoe
LDC reaction and disruption of the Conferenco.

~-Noninterference rights are sufficiontly similar to
other kinds of exclusive richts as to inspire
expansive territorial claims by other countries.
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--The U.S. Governmwent should not sub :idize
Cindustry through politicsl insurance of 0
with 1imited idiabiliiv, an in vianco
ses punerous administraotive pooioms ot

unwarranted under the circumstance:,.

LAPS

~--An obligation to acquire grandfath r rights may

establish an undesirable precedent of limiting the
power of the Executive to conduct ioreign policy.

oA moratorium on conmercial exploitstion will be
counterproductive, since LDC's know that exploita-
tion cannot occur until the 1980's and will view it
as a sham,

~=-Unless the bill provides for somne “nticipated treaty

obligations, such as revenun shar: o, the inter-
national community will believe we have given up
on the Confaerence.

-=Provisional application raiscs man: legal problems

and need not be dealt with now; Corgress will oppose
this attempt to restrict its futur prerogatives.
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